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MATTER OF: O.K. Tool C D i e  Company 

DIOEST: 

Protest  a s s e r t i n g  t h a t  c o n t r a c t  t e r m i n a t e d  
to  correct  e v a l u a t i o n  error made d u r i n g  
award p r o c e s s  s h o u l d  be r e i n s t a t e d  is d i s -  
missed .  GAO r e v i e w s  s u c h  t e r m i n a t i o n s  f o r  
t h e  l i m i t e d  p u r p o s e  o f  examin ing  w h e t h e r  t h e  
i n i t i a l  award w a s  i m p r o p e r ,  and if so,  whe- 
t h e r  t h e  c o r r e c t i v e  a c t i o n  t a k e n  is s u f f i -  
c i e n t  t o  p r o t e c t  t h e  i n t e g r i t y  o f  t h e  
c o m p e t i t i v e  p rocuremen t  s y s t e m ,  and these 
ma t t e r s  are  n o t  i n  i s s u e .  

O.K. Tool & D i e  Company p r o t e s t s  t h e  t e r m i n a t i o n  o f  a 
c o n t r a c t  f o r  5 , 3 7 6  red m e d i c a l  warn ing  t a g s  awarded by t h e  
Defense  Logis t ics  Agency ( D L A )  u n d e r  i n v i t a t i o n  f o r  b i d s  
(IFB) N o .  DLA120-85-B-2058. O.K. a l so  p r o t e s t s  t h e  a n t i -  
c i p a t e d  award of a c o n t r a c t  t o  Brenne r  Meta l  P r o d u c t s  
C o r p o r a t i o n  u n d e r  t h a t  s o l i c i t a t i o n .  O.K.'s c o n t r a c t  was 
t e r m i n a t e d  b e c a u s e  DLA d i s c o v e r e d  a f t e r  making award t o  
O.K. t h a t  a 9 p e r c e n t  d i s c o u n t  Brenne r  had o f f e r e d  had 
been  o v e r l o o k e d .  Brenne r  is t h e  l o w  b i d d e r  when t h e  d i s -  
c o u n t  is i n c l u d e d .  O.K. s a y s  i t s  c o n t r a c t  s h o u l d  be  r e i n -  
s t a t e d  b e c a u s e  i t  has i n c u r r e d  costs of o v e r  $3000 and has  
r e c e i v e d  gove rnmen t  f u r n i s h e d  ma te r i a l .  T h e r e f o r e ,  t h e  
p r o t e s t e r  a r g u e s  t h e  cost  t o  t h e  government  t o  t e r m i n a t e  
i t s  c o n t r a c t  w i l l  f a r  e x c e e d  t h e  s a v i n g s  o b t a i n e d  by now 
award ing  t h e  c o n t r a c t  t o  B r e n n e r .  A l t e r n a t i v e l y ,  O.K. 
asserts t h a t  t h e  p rocuremen t  s h o u l d  be c a n c e l e d  and 
resol ic  i ted  . 

W e  d i s m i s s  t h e  p r o t e s t .  

I n  r e s p o n s e  t o  t h e  I F B ,  O.K. o f f e r e d  t o  f u r n i s h  t h e  
t a g s  a t  a u n i t  p r i c e  of $10 .50 ,  l ess  a 0 .25  p e r c e n t  prompt 
payment d i s c o u n t .  Rrenne r  b i d  a u n i t  p r i c e  of $11.35,  
less a 9 p e r c e n t  prompt  payment d i s c o u n t .  Prompt  payment 
d i s c o u n t s  a r e  n o t  c o n s i d e r e d  i n  e v a l u a t i n g  b i d s ,  Federal  
A c q u i s i t i o n  R e g u l a t i o n ,  4 8  C.F.R.  B 14.407-3, and  t h e  
agency  i n i t i a l l y  f a i l e d  to  c o n s i d e r  B r e n n e r ' s  d i s c o u n t  
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u n d e r  t h e  s o l i c i t a t i o n ' s  t r a d e  d i s c o u n t s  c l a u s e ,  w h i c h  
p r o v i d e s  t h a t  t rade d i s c o u n t s  w i l l  be e v a l u a t e d  a n d  t h a t  
p rompt  paymen t  d i s c o u n t s  i n  e x c e s s  of 2 p e r c e n t  w i l l  be  
c o n s i d e r e d  a s  t r a d e  r a t h e r  t h a n  a s  p r o m p t  paymen t  d i s -  
c o u n t s .  O.K.'s c o n t r a c t  was t e r m i n a t e d  f o r  t h e  c o n v e n i -  
e n c e  o f  t h e  g o v e r n m e n t  a f t e r  t h e  c o n t r a c t i n g  o f f i c e r  
c o n c l u d e d ,  based o n  a c o m p l a i n t  l o d g e d  b y  B r e n n e r ,  t h a t  
B r e n n e r ' s  b i d  s h o u l d  h a v e  b e e n  e v a l u a t e d  u n d e r  t h e  trade 
d i s c o u n t s  c l a u s e  a n d  t h a t  t h e  b i d  was low. 

o u r  o f f i c e  g e n e r a l l y  w i l l  n o t  review a c o n t r a c t i n g  
a g e n c y ' s  d e c i s i o n  t o  t e r m i n a t e  a c o n t r a c t  f o r  c o n v e n i e n c e  
s i n c e  t h i s  is a matter o f  c o n t r a c t  a d m i n i s t r a t i o n  f o r  con- 
s i d e r a t i o n  by a c o n t r a c t  a p p e a l s  board or  b y  a c o u r t  o f  
c o m p e t e n t  j u r i s d i c t i o n .  Where, h o w e v e r ,  t h e  d e c i s i o n  t o  
t e r m i n a t e  r e s u l t s  from t h e  a g e n c y ' s  f i n d i n g  t h a t  t h e  i n i -  
t i a l  c o n t r a c t  award w a s  i m p r o p e r ,  w e  w i l l  r e v i e w  a p r o t e s t  
a g a i n s t  s u c h  a c t i o n  f o r  t h e  l i m i t e d  p u r p o s e  o f  e x a m i n i n g  
t h e  v a l i d i t y  o f  t h e  award p r o c e d u r e s  w h i c h  u n d e r l i e  t h e  
t e r m i n a t i o n  a c t i o n .  C e n t r a l  T e x a s  C o l l e g e ,  8-211167.3,  
Mar. 2 ,  1 9 8 4 ,  84-1 CPD 11 259. I n  o t h e r  w o r d s ,  t h e  scope 
of o u r  r e v i e w  is rest r ic ted t o  d e t e r m i n i n g  w h e t h e r  t h e -  
i n i t i a l  award w a s  i m p r o p e r ,  a n d  i f  so, w h e t h e r  t h e  cor- 
r e c t i v e  ac t ion  t a k e n  is  s u f f i c i e n t  t o  p r o t e c t  t h e  
i n t e g r i t y  o f  t h e  c o m p e t i t i v e  p r o c u r e m e n t  s y s t e m .  

We d i s m i s s  t h e  p r o t e s t  because i t  c o n c e r n s  o n l y  
mat ters  o u t s i d e  t h i s  r u l e .  O.K. does n o t  c o n t e n d  t h a t  
B r e n n e r  was n o t ,  i n  f a c t ,  t h e  l o w  o f f e r o r ,  t h a t  i t  ra ther  
t h a n  B r e n n e r  was otherwise i n  l i n e  f o r  award, o r  t h a t  t h e  
c o r r e c t i v e  a c t i o n  DLA is t a k i n g  is i n s u f f i c i e n t  t o  p r o t e c t  
t h e  c o m p e t i t i v e  s y s t e m .  O.K. m e r e l y  c o n t e n d s  t h a t  i t  
s h o u l d  n o t  now be d e n i e d  t h e  c o n t r a c t  b e c a u s e  i t  would b e  
l ess  c o s t l y  t o  t h e  g o v e r n m e n t  f o r  p e r f o r m a n c e  t o  c o n t i n u e  
t h a n  i t  wou ld  be t o  pay  t e r m i n a t i o n  costs .  T h i s ,  however ,  
does n o t  s t a t e  a b a s i s  f o r  p r o t e s t ;  m o r e o v e r ,  w e  h a v e  con- 
s i s t e n t l y  h e l d  t h a t  i t  is a p p r o p r i a t e  f o r  t h e  g o v e r n m e n t  
t o  p r o t e c t  t h e  i n t e g r i t y  of t h e  c o m p e t i t i v e  s y s t e m  by 
t e r m i n a t i n g  a n  i m p r o p e r  award a n d  mak ing  t h e  award  t h a t  
s h o u l d  h a v e  b e e n  made i n i t i a l l y .  Medical G a s  & 
R e s p i r a t o r y  Se rv ices ,  I n c . ,  B-216632, Feb. 2 7 ,  1 9 8 5 ,  85-1 
C P D  11 246. 

The  p r o t e s t  is d i s m i s s e d .  

R o n a l d  R e r g e r  
D e p u t y  Associate 

G e n e r a l  C o u n s e l  




